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Oiginal filed
June 16, 2000

UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

Inre ) Bankruptcy Case
No. 00-30959DM
CUNNI NGHAM FAM LY TRUST,
Chapter 11
Debt or . )

ORDER DI SM SSI NG CASE AND RESERVI NG
JURI SDI CTI ON TO DETERM NE SANCTI ONS

For the reasons set forth below, this Court di sm sses this case
Wi th prejudice, but retains jurisdictionto hear anotion for contenpt
and sanctions. The follow ng shall constitute findi ngs of fact and
concl usi ons of | awpursuant to Rul e 7052, Federal Rul es of Bankruptcy
Procedure.

On May 15, 2000 secured creditor Bank of Arerica (the “Bank”) filed
its motion for dism ssal of this case with prejudice, or, in the
alternative, termnation of the automatic stayi n remagai nst the real
property |l ocated at 295 Pacific Way, Miir Beach, California (the
“Property”). The United States Trusteefiledits joinder inthe notion
to dism ss on May 24, 2000, and requested that this Court retain
jurisdictionto hear anotion for contenpt and sanctions. The Cunni ngham
Fam |y Trust (the “Trust”) filed an opposition on May 25, 2000. The

noti on cane on for hearing on May 25, 2000 at 9:30 a. m, Joan M Qi nes,
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Esq. appeared for the Bank, David L. Cunni ngham Esqg. (" Cunni nghani)
appeared for the Trust, and Patricia A Cutler, Esq. appeared for the
O fice of the United States Trustee.

As aninitial matter, the Court notes that the Bank’ s noti on was
tinmely insofar asit requestedrelief fromthe automatic stay (B.L. R
4001-1(c)), and that the Bank served all creditors included on the
Trust’s creditor matri x, but that the Bank di d not provi de t he 20- day
noti ce required by Rul e 2002(a)(4). However, the Court notes that
nei ther the Trust nor the U. S. Trustee nor any ot her party objectedto
the | ack of 20-day notice, and the Court wll| useits discretion under
Rul e 9006(c) to reduce the required time nunc pro tunc.

In support of di sm ssal, the Bank argues that the Trust is not a
“person” and is therefore ineligibleto bea debtor under 11 U. S. C
8 109. The Trust responds, without citation, that under common | aw
principlesthetrust istantanount toacorporation, andis therefore a
person entitled to relief under the Bankruptcy Code.

The court takes judicial notice that this same i ssue arose in
connectionwi th aprior Chapter 11 bankruptcy petitionfiled by the Trust
on Cct ober 20, 1998 (Case No. 98-34723). Inresponsetothat earlier
petition, this Court issued an O der to Show Cause, on Cct ober 26, 1998,
directing the Trust to appear on Novenber 10, 1998 t o address thi s i ssue.
On Cct ober 29, 1998 the U. S. Trustee fil ed a response whi ch argued t hat
the Trust’ s | ack of business purpose was shown by the terns of the
Trust’ s Menorialization of Irrevocabl e Trust Agreenent, Qunni nghamFam |y
Trust, dated Cctober 4, 1990 (the “Trust Agreenment”), whi ch had been
pr oduced by Cunni nghamin an earlier, personal Chapter 11 case (Case No.
96-11164). The Trust Agreenment defines the trust estate toincludethe

Property and al | househol d equi pnent and furni shings | ocated t herein.
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The U.S. Trustee quoted fromthe Trust Agreenment as foll ows:

The spirit, direction and mandate of this Famly Trust isto

mai nt ai n and keep t hose speci al fam |y keepsakes i n use and

enj oynment by all nmenbers of the fam |y for the Duration of

this Trust.

(Trust Agreenent p. 3, attached as Exhi bit Bto Decl arati on of Stephen
L. Johnson in Support of United States Trustee’'s Responseto Order to
Show Cause, filed October 29, 1998.)

The Trust did not fil e any response tothe Order to Show Cause or
the U S. Trustee’ s responseinthis earlier case. However, Cunni ngham
di d appear at the heari ng on Novenber 10, 1998, at whichtinme this Court
ordered the Trust tofile and serve onthe U. S. Trustee a decl aration
relatingtoits all eged busi ness activities, and continued the Order to
Show Cause hearing to December 4, 1998. The Trust failedtofile any
such decl arati on. Cunni nghamappeared at the conti nued heari ng and
stated that, for financial reasons, the Trust had determ ned not to
oppose the dism ssal.

Based on t he foregoi ng record, this Court finds that the Trust has
fail ed adequately torespondtothe Bank’s all egations that it is not a
“person” qualifiedto be adebtor, and the Trust has fail ed to produce
any evidence torebut the evidenceintherecordthat it not engagedin
any busi ness activity. Therefore, the Trust’s bankruptcy case i s hereby

di sm ssed pursuant to 11 U.S. C. § 1112(b), 109(a) and (d), and 8§ 101(41).
See In re Hunt, 160 B.R 131, 134-136 (9th Cir. BAP 1994).

The di sm ssal shall be with prejudice for the foll ow ng reasons.
First, theissueis not noot. Althoughthe Trust m ght concei vably be
eligibletofile abankruptcy petition, it has not yet carriedits burden
of proof. |If facts exist nowor inthe future that would justify a

filing, the Trust should first denonstrate its eligibility before
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burdeni ng the court, the United States Trustee and ot her partieswith a
new petition.

Second, the Trust has evaded any judi ci al determ nation of its
eligibility. The Trust had the opportunity to present evidence that it
I s engaged in businessinits prior Chapter 11 case before this court.
It was ordered to do so by November 10, 1998, and was then given
addi tional tinme, until Decenber 4, 1998. However, the Trust acqui esced
i ndism ssal without presenting any evidence it was engaged i n busi ness.
Inthe present case, the Trust failedto file a nmeaningful responseto
the Bank’s and the U.S. Trustee’s all egations that it was not engaged in
busi ness.

Third, the Trust has nmade fal se statenments in papers filedw th
this Court. Inits oppositiontothe Bank’s notion, the Trust fal sely
clainmed it “has not filed any petition for relief for bankruptcy
protection” and “thisisthefirst request for relief by the Trust.”
(Opp. pp. 2:2-3 and 3:6.) The Trust’s statenents are all the nore
surprising because it disclosedits prior filinginthe petitionit filed
to comence this present case.

Fourth, the Trust did not dispute the Bank’s evidence that no
payment s have been nade si nce Sept enber 8, 1997 on a promi ssory note held
by t he Bank, in the original principal anount of $100, 000, of which
$96, 207. 26 renmai ns unpai d (not i ncludi ng i nterest and ot her charges).
Nor has t he Trust di sputed t he Bank’ s evi dence t hat no paynents have been
made si nce August 13, 1998 on a second prom ssory note hel d by t he Bank,
inthe original principal amount of $149, 000, of which $202, 747. 82
remai ns unpaid (not including interest and other charges).

For t he foregoi ng reasons, dismssal with prejudiceis appropriate.
See, e.q., Inre A-KEnterprises, Inc., 111 B.R 149 (Bankr. N.D. Ohio

-4-




© 00 N o o B~ W N PP

N NN N NN N NN R P P P R R R R R
0o N o oo A WOWN P O ©O 0N OO U »~d OWN O

1990); Walker v. Stanley, 231 B.R 343 (N.D. Cal. 1999). The Trust is

hereby barred fromfiling any bankruptcy petitioninany court, for a
peri od of one year fromthe date hereof, except as follows. At any tine
after 10 days of the date hereof, the Trust may fileanotionwththis

divisionof this Court for leavetofile a bankruptcy petitionin an

appropriate divisionof this Court or any ot her bankruptcy court, on

shortened tine if necessary, providedthat the Trust attaches to such
notion a copy of this Order and provi ded further that such notionis
acconpani ed by a decl aration detailing the Trust’s busi ness activities,
I f any. Such notion shall be served onthe Ofice of the United States
Trustee and on any creditors by U S. Mail and, if the Trust requests that
t he noti on be heard on |l ess than 5 days’ notice, then service shall be
by nmessenger or overnight delivery.

The Bank has present ed evi dence t hat t he f oregoi ng conduct may be
part of a nore substantial pattern of conduct by Cunni nghamrel ated to
t he Property. The Bank refers to four previous personal bankruptcy
petitions filed by Cunni nghamin Division 1 of this Court, before Judge
Jar osl ovsky — Case No.’ s 96-11164, 97-14497, 98-11943 and 99- 13602. Thi s
Court takes judicial notice that in the | ast of these cases, Judge
Jar osl ovsky ent ered an order on March 22, 2000 di sni ssi ng Cunni nghani s
bankruptcy case and ordering:

Cunni nghammay not fil e any bankruptcy petitionin any court

before March 10, 2001. In the event Cunni nghamfil es any

petition in violation of this order he may be cited for

cont enpt and any credi tor may seek relief fromthe automatic

stay by ex parte application.

This Court also takes judicial notice that Cunni nghamis an
attorney admtted to the State Bar of California (Bar No. 34583).
According to the Bar’s online records, Cunninghamis an active m

For the foregoi ng reasons, this Court retains jurisdictionover the
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Trust and Cunni nghamfor the purpose of hearing any notion the U.S.
Trust ee or the Bank may choose to bring for contenpt and sanctions. Such
noi t on may brought in either the San Franci sco D vi sion or the Sant a Rosa
Di vi si on.

SO ORDERED:
Dat ed: June __, 2000

Denni s Mont al
United States Bankruptcy Judge




